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Appraisal Right in Japan-Recent Case
 
Law Development and Comparison between
 
Appraisal Right incurred by Sell-out type
 
Transaction and the one incurred
 
by Squeeze-out type Transaction
 
Yasumi OCHI
 
New corporate law permits squeeze-out type M&A transaction and
 
provides broad flexibility in connection with creating M&A transaction
 
scheme.In return,new corporate law also enhances the Appraisal Right
 
of shareholders.
Appraisal right is provided in two different situations.The first one
 
is the right when minority shareholders who opposed to the resolution
 
in the shareholders’meeting approving the proposal of corporate re-
organization(statutory method of M&A such as merger or demerger).
Such right is provided not only for private companies but also for
 
listing companies. In ordinary situation, the minority shareholders
 
could sell its shares in the market but sometimes may not compensate
 
the damage made by the corporate reorganization.The case law has
 
developed in which situation the minority shareholders suffer the
 
damage incurred by unfavorable corporate reorganization ratio.In this
 
essay, I review the recent case law development as well as doctrinal
 
development and propose the more appropriate approach for this issue.
The second one is the right incurred when freeze-out transaction is
 
made. When someone offer the takeover bid (hereinafter called
“TOB”)and acquiring more than two-thirds of shares, the majority
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shareholders could squeeze out minority shareholders by various
 
methods.In such case the minority shareholders could file the petition
 
for appraising fair price.If the TOB price is fair, the appraisal price
 
should be the same price as TOB price.Recently,however freeze-out
 
transaction often challenged by this appraisal claim when the TOB is
 
made immediately after the share price is plunged by announcement of
 
negative information such as unexpected huge loss.It may be suspicious
 
that such announcement is intentional manipulation of share price in
 
order to save the TOB cost.
In this essay,I organize recent case law and doctrinal development
 
and point out the first sell-out type appraisal right and second squeeze
-out type appraisal right have broader difference than as they discus-
sed.In squeeze-out type appraisal right,we should not presume market
 
price as fair price since the motivation of this transaction is that
 
market price is lower than fair price of the company.The court should
 
intervene actively in order to decide the fair price and we should
 
understand case law development in this respect.
Das Sozialsicherungssystem in Deutschland
―Reformen und die gegenwa?rtige Situation―
Shosaku MASAI
 
Deutschland steht derzeit vor sinkenden Geburtenraten, zunehmen-
den Alten,immer mehr Armen und einem wachsenden Haushaltsdefizit.
Um diese Probleme zu lo?sen, hat die deutsche Bundesregierung die
 
Reformen in manchen Bereichen durchgefu?rt.Die Reform des sozialen
 
Sicherungssystems geho?rt zu diesen Reformen.
Dieser Aufsatz soll einige Reformen des Sozialsicherungssystems seit
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dem Jahr 2000und der entsprechenden Realita?t fu?r die Bevo?lkerung
 
ero?rtern.Als Einfu?hrung werden der grundlegende deutsche Rechtsrah-
men und die Grundrechte des Menschens, die in der Verfassung (das
 
Grundgesetz)bestimmt werden,kurz erla?utert.
Anschließend wird der Inhalt der Sozialsicherung im Sozialgesetz-
buch skizziert. Danach werden fu?nf Arten der Sozialversicherungen
 
dargelegt.Dann werden die Reformen der Sozialsicherungssystem(vor
 
allem Harz Ⅳ-Reform) und drei Entscheidungen des Bundesverfas-
sungsgerichts,die im Zusammenhang mit der Harz Ⅳ-Reform getrof-
fen wurden,dargestellt.
Schließlich wird der gegenwa?rtige Zustand der Armut in Deutschland
 
und das Bewusstsein des deutschen Volkes insbesondere durch das
 
Ergebnis der Umfrage,die von Professor Heitmeyer durchfu?hrt wurde,
gezeigt.
In Japan stehen wir nun vor einer Situation, die durch Entstehung
 
einer alternden Gesellschaft mit einer schrumpfenden Bevo?lkerung und
 
einem wachsenden Haushaltsdefizits gepra?gt ist und die derjenigen in
 
Deutschland sehr a?hnlich ist.
Die japanische Regierung diskutiert aktuell u?ber eine Reform des
 
Sozialsicherungssystems zusammen mit einer Reform des Steuersy-
stems.Es ist sehr hilfreich,die Reform der deutschen Sozialsicherung in
 
Betracht zu ziehen,um angemessene Strategien und Maßnahmen fu?r
 
das japanische Sozialsicherungssystem auszuarbeiten.
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“Juvenile Delinquent”and Criminal
 
Responsibility(3)
Tokikazu KONISHI
 
In the fourth chapter,based on the analytical scrutiny of the require-
ment of criminal responsibility for“juvenile delinquents”in the preced-
ing chapter,we will discuss the relationship between “juvenile delin-
quents”and responsibility.In the juvenile delinquency cases which the
 
Family Court handles,“juvenile delinquents”don’t need to have crimi-
nal responsibility.However,some of the cases are referred to the public
 
prosecutor by the Family Court, and the juveniles of these cases are
 
prosecuted in the criminal court.Naturally,these juveniles are required
 
to have criminal responsibility before the criminal court. Thus, the
 
necessity of criminal responsibility depends upon whether juveniles are
 
processed in juvenile justice system or criminal justice system. In
 
addition, it may be necessary for them to assume ethical or social
 
responsibility for their own behavior even in juvenile justice system.
Instead of criminal responsibility, for the decision of protective mea-
sure,“juvenile delinquents”are required to have the“need for protec-
tion.”The “need for protection”includes two elements: juvenile’s
 
delinquent tendency and the possibility of its elimination. However,
even if the“need for protection”of a“juvenile delinquent”is so great,
the Family Court can’t take a powerful protective measure(e.g. the
 
long-term institutionalization in a juvenile training school) for him/
her,unless the gravity of his/her delinquency is great.
In the fifth and final chapter,I emphasize the significance of juvenile
 
law’s philosophy:the protection and education of juveniles.My theoret-
ical analysis in this paper is founded on this philosophy.Recently,some
 
American researchers have insisted upon the abolition of juvenile court.
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But, we should not abolish juvenile justice system, but improve and
 
maintain it.
«Confiance le?gitime»dans la phase
 
pre?contractuelle:un essai sur le me?canisme de
 
de?termination du contenu du contrat (6)
Kazuma YAMASHIRO
 
D’apre?s l’analyse courante du droit civil japonais, on proce?de a? la
 
determination du contenu du contrat par les deux sortes de
 
l’interpre?tation:l’interpre?tation du contrat et celle de la de?claration de
 
volonte?.Nous e?lucidons quel est le ro?le propre de l’interpre?tation de la
 
de?claration de volonte?,pour de?terminer le contenu du contrat.Pour ce
 
but, cet article est consacre?a? l’e?tude des deux principes qui re?gnent
 
dans la formation du contrat:le consentement, l’un, et la the?orie de
 
l’apparence,l’autre.
En droit français contemporain des contrats,qui s’objectivise et subit
 
l’influence du droit de la consommation,le domaine du principe de la
«confiance le?gitime »est peu a? peu e?largie. Nous croyons que la
 
recherche de cet aspect,qui est directement pre?sente?par des tentatives
 
doctrinales de re?novation de la the?orie de l’apparence, permet
 
d’approfondir notre connaissance sur le droit des contrats et des obliga-
tions.
Sur la base de cette e?tude comparative,nous proposons une hypoth-
e?se: parmi les interpre?tations de la de?claration de volonte?,
l’interpre?tation dite naturelle et celle normale devraient se distinguer
 
l’un de l’autre,car la dernie?re ne pourrait pas concerner«la commune
 
intention des parties contractantes », qui est  poursuivie dans
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l’interpre?tation du contrat. L’interpre?tation normale, qui a pour but
 
d’inclure les confiances le?gitimes suscite?es par des comportements
 
pre?contractuels et uni late?raux du cocontractant dans le champ
 
contractuel, pourrait servir a? garantir la loyaute? dans la pe?riode
 
pre?contractuelle.
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